1. Introduction

A party in a family law matter involving children
may ask counsellors to:

m produce counselling documents, records
and file notes;

m give evidence in court in relation
to the counselling;

m produce documents and give evidence.

The issue of disclosure of counselling notes in
Family Law proceedings has not been subject to
as much lobbying as in criminal law proceedings.
However, disclosure notices and subpoenas are
increasingly used by parties in Family Law
disputes to gain access to any counselling notes
regarding a child who is the subject of
proceedings. Counsellors regularly find
themselves dealing with complex legal and
ethical issues in relation to disclosure of
counselling notes in this area. For example, the
production of counselling records can often assist
victims of sexual abuse and their non-offending
family members in Family Law proceedings, yet it
can also cause distress and harm to the victim
and undermine the counselling relationship.

Who is the client?

A child will often see a counsellor with one or
both parents. In these cases the ‘client’ of the
counselling service may not just be the child.
The clients of the counsellor may include either
a parent or both parents, or even siblings.

As a result it can be very unclear whose
confidentiality will be breached or whose
consent is required before notes are produced or
evidence is given to the court in proceedings.

A client can give permission for his or her
counsellor to produce records or give evidence
about the counselling and in doing so, waives
confidentiality. Where there is more than one
client, it is not clear who the counsellor should
treat as waiving confidentiality. If the mother seeks
the counselling notes and she attended the sessions
with the child, she is clearly waiving her own
confidentiality. Yet if these notes are produced to
the court, a counsellor is breaching the
confidentiality of the child unless the counsellor
also gains the consent of that child. Difficult
situations may arise where a child is too young for
the counsellor to be certain that he or she
understands the nature of confidentiality and what
it means to consent to waiving confidentiality.

Because of these difficult issues, counsellors
are advised to seek legal advice when faced
with requests for documents or subpoenas
involving notes and records relating to

more than one client.

The nature of Family Law matters

It is most important to understand that a request
for access to documents and the use of
subpoenas in Family Law is very different from
the practice of using subpoenas in sexual assault
matters in the criminal law. As discussed in Part
One, there is rarely a time when the production of
counselling notes will benefit sexual assault
victims in criminal matters. Yet in Family Law,
for the reasons below, producing counselling
notes or giving evidence about counselling may,
on some occasions, assist the victim and their
family. This disclosure may also outweigh the
harm or distress experienced by the client.

Addendum

On 1 July 2006 the Family Law Act
1975 (the Act) was significantly
amended and as a result the
“Summary of the Law” on page 23 of
this guide is no longer current.
Section 19N of the Act was repealed
and replaced by Part Il and lll of the
Family Law Act which deal with the
confidentiality and admissibility of
communications in “family
counselling” and “family dispute
resolution” situations and for “family
consultants”. Note that all of these
terms are defined, and you must be
accredited to fall under these
definition. If you are served with a
Subpoena to produce counselling
notes issued from the Family Court,
we recommend that you obtain legal
advice before responding to the
subpoena.
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2. Good reasons to produce
counselling records

m Assistance to a child victim of abuse

In Family Law matters, access to counselling
records is often sought by a party to assist the
victim. Records may assist the court to
determine whether there is a risk of harm to the
child if certain parenting orders were made — like
ordering contact with a father who is alleged to
have sexually assaulted his child. Sexual assault
counselling records are often requested or
subpoenaed by the mother to help support her
allegations about sexual abuse of the child and
demonstrate the high risk to the child of contact
with the father. The mother, in many of these
cases, may have no other objective evidence
corroborating the child’s allegations of abuse.

m Children do not give evidence
in the Family Court

Children are generally not permitted to give
evidence in Family Law proceedings. So, unlike
victims in sexual assault proceedings in criminal
courts, child victims in the Family Court will not
have to swear affidavits, give oral evidence or be
cross-examined about what they may have said in
counselling or about the contents of the
counselling notes. This can reduce the stress
involved with the court process. The Family
Court can give special leave to hear evidence
from a child, either through affidavit or to the
Judge directly.

3. Good reasons for objecting
to the production of
counselling records

m  Breach of confidentiality

The production of counselling notes can still
amount to a serious breach of client
confidentiality. This will often cause further
distress to child victims and it can mean that
child victims and their parents become reluctant
to access vital counselling services for their
recovery, or may censor their comments in
counselling. It can also mean that the alleged
perpetrator in circumstances of abuse learns
about the feelings, thoughts and pain experienced
by the child, and that issues raised in the
counselling notes are used to cross-examine the
mother or other witnesses. This may further
damage the child’s relationship with one parent
or leave the child open to further abuse through
emotional blackmail or threats.

m Damaging impact on the
counselling relationship

Production of counselling records may undermine
the confidentiality of the counselling process and
it can destroy the trust relationship between the
counsellor and the child.

m Lack of relevance of material
to issues at trial

Production of notes may mean that notes taken
by counsellors for therapeutic purposes will be
relied on for forensic, investigative, assessment or
corroborative purposes, for which they were not
intended. This can change and undermine the
professional role of counsellors who work in
child sexual assault.



4. Summary of the Law

Family Law is an area of law governed by the
Family Law Act, a Federal Act, administered by
the Federal government. This means that the
family law system works the same in each State
around Australia.l The Family Law Act and the
Family Law Rules set out the rules and
procedures by which the two courts operating in
this jurisdiction - the Family Court and the
Federal Magistrates Court - must operate.

There is a specific provision in the Family Law
Act that protects the confidential nature of
counselling notes in some circumstances.

Section 19N sets out that evidence of anything
said or any admissions made at a meeting or
conference conducted by a family or child
counsellor, court mediator or community / private
mediator is not admissible in court. This
provision will only protect notes from a family /
child counselling session by a Family Court
counsellor or from a family / child counselling
session by an ‘approved counselling organisation’.
Counselling services are approved by application
to the Attorney General and a list of all approved
counselling organisations is produced by the
Attorney General’s Department.

S 19 sets out that notes in these circumstances
will be protected except in cases of an admission
by an adult that indicates that a child has been
abused or is at risk of abuse, or a disclosure by a
child that he or she has been abused or is at risk
of abuse (s 19N(3)). This exception applies
unless the court finds that there is sufficient
evidence of the admission or disclosure available
from other sources, in which case the
confidentiality will be maintained.

The Full Court of the Family Court has upheld
this principle of confidentiality (see Centacare v
G and K (1998) 23 Fam LR 47) and confirmed
that the intention of the law is to ensure for
confidentiality in counselling. The court has
stated that this rule in maintaining counselling
confidentiality applies despite general principles
in family law that set out that court decisions on
parenting should always be in the child’s best
interests.

The Legal Parties in
Family Law matters

The Famz’ly Law Act allows parents, grandparents
and any other person interested in the welfare of
the child to make an application to the Court for
a parenting order (residence, contact or specific
issues orders). A request to access counselling

documents may come from any of these parties
in a family law dispute — the mother, the father,
grandparents or other parties to the proceedings
who may be aunts or uncles, lesbian or gay co-
parents or older siblings. If there are serious
issues in dispute relating to the children, a child
representative (who is a lawyer) will be
appointed by the court. The child representative
is also a party to the proceedings and as such
may also request access to counselling
information. Further, any of the parties in a
family law dispute may object to production of
counselling information or the giving of evidence
about the counselling.

Accessing Information -
Disclosure and Subpoenas

Parties in Family Law matters use very different
procedures to gather information in a case than
parties in criminal matters. In criminal matters,
generally subpoenas are the only pathway to
access documents and get evidence from non-
parties, such as counsellors.

However, in Family Law matters there are two
methods used to gain access to documents:
disclosure notices and subpoenas.

It is clear from the Family Law Act and the
Family Law Rules that parties use either
disclosure or subpoena depending on the stage
in the proceedings. Generally, the disclosure
procedure is only used in the early stages of
Family Law proceedings and can be used to
assist the party to identify relevant issues.

A subpoena is to be used in later stages of
proceedings for the purpose of gathering
evidence to prove issues already identified.

Despite this general rule, many parties and
family lawyers in NSW will use subpoenas even
in the early stages of the proceedings to access
counselling information. While this is not
procedurally correct, to date this reflects

the current practice.

The most important difference between
disclosure and subpoena is that disclosure is
a party’s request for information or materials,
and a subpoena is a court order for
information or materials.

1 Note that Western Australia has its own Family Law Act and Family Court. However the legislative regime more or less
mirrors the Commonwealth Family Law Act. There may be variations between particular registries.



5. Disclosure - Non-Party
production of Documents

You may receive a letter from a party in Family
law proceedings simply requesting a copy of
counselling records. The letter may also be a
covering letter with a Form 12 ‘Notice Requiring
Non-Party Production of Documents attached.
This letter and the form is a request for
information as part of the disclosure process.

If you object to the notice then this objection
acts to ‘stay’ the notice and you do not have to
comply with the request to produce the notes.

It is important to abide by the requirements for
complying or objecting to the notice. If you do
not comply, or choose to object, there are still
some circumstances where the party who has
issued the Form 12 may then apply to the court
for an order for you to produce the notes. If you
object to production but are later ordered by the
court to comply with the notice, you could be
held in contempt of court if you do not produce
the notes as directed.

On receiving the notice to produce you should
contact the client or clients immediately to
establish whether they consent to production
of the records.

Complying with the request

If the mother/father, child and any other clients
all clearly consent to you producing the
counselling records then you can comply with the
request. If one of your clients does not consent or
you do not feel as if you are able to establish
valid consent (for example, if the child is very
young) then you need to seek legal advice. You
may choose only to produce those counselling
records that relate to the clients from which you
have consent. It is advisable to seek the client’s
consent to waive confidentiality in writing.

If your client wants to comply with the request,
send copies of the counselling records to the
party requesting the records. Do not send the
originals. Do not send the records to the
Court or not to any other party in the
proceedings. It is important to produce the
notes as directed on the notice and within

the time requested.

You need to be aware that all parties can
access these documents once you have
produced them to one party.

There may be occasions where you want to limit
the parties who have access to inspecting or
copying the counselling records, or your client
only consents to production of some of the notes.
For example, you may have the mother’s consent
to produce counselling records in relation to her,
but you may not have the child client’s consent.
Accordingly you may choose to only produce the
notes regarding the mother and not the child.

In these situations you will need to object to the
notice. This is set out below.

Objecting to the notice to produce

If you want to object to the request to produce
counselling records you must serve a letter of
objection to the requesting party within 7 days
of receiving service of the notice. Objection
to production of notes must be in writing. As
stated earlier, once an objection is correctly
made, this acts to ‘stay’ the notice and you are
not required to produce the documents. However,
the party who issued the disclosure notice may
make an application to the court for compliance.
If this occurs that party will have to satisfy the
court that:

m The notes are relevant to an issue in the case
(see discussion of ‘relevance’ on page 26;

m The notes are in the possession or under
control of the counsellor;

m The counsellor may be required to produce the
document/s at trial;

m There is no other reasonably simple and
inexpensive way of proving the issue sought
to be proved by the documents specified
in the form; and

m The order is necessary for disposing of the
case or an issue or reducing the costs.

A letter of objection can also be sent by a person
who would be affected by the production of the
counselling notes, such as the client. This is not
essential but if the client would like to send their
own letter objecting to the production of the
records, they are entitled to do this and this
letter should be attached to the objection.



6. Subpoenas

As stated earlier, a subpoena is issued by the
court (on application by a party) and not from
the party itself. This may be either the Family
Court or the Federal Magistrates Court.

A subpoena must be personally served (by hand)
on a named person in the organisation, asking
you to produce your counselling records and / or
attend court to give oral evidence.

m The subpoena should be a Family Court
Form 14 Subpoena’

m The subpoena will be served on you together
with a pamphlet from the Family Court
‘Subpoena — Information for named
person served with a subpoena.’

This provides information about the
subpoena process and contains instructions
on how to comply or object.

m The subpoena must be served at least 7 days
before the court date.

m A subpoena can generally only be issued after
a trial notice has been issued, or once a trial
date has been allocated.

If you are served with a subpoena you should
contact the client or clients immediately. The
first step is to establish whether the client(s)
consent to you producing the records or whether
they want you to object to the subpoena.

A subpoena is a court order. As such, you may
be held in contempt of court if you do nothing or
ignore the subpoena. You can be fined or even
imprisoned if you do not comply or object
according to the correct procedure.

Complying with the subpoena

If the client(s) consents to the production of
notes then it is advisable to obtain this consent in
writing. Once consent is obtained, you must
produce the notes to the court. Do not send the
counselling records to the party who requested
the subpoena to be issued.

You should only produce copies of the notes
to the court - do not produce originals. When
sending copies of the records you will need to
attach an Affidavit for Producing Documents
Required’. An affidavit is a sworn statement that
you have produced the records as required. This
affidavit is available in hard copy from the court
or the Family Court’s website.

In order to comply with the subpoena you must
produce the records to the court within a certain
time. The Family Court Rules state that you
must produce copies of the documents with the
affidavit to the Court Registry:

m 2 days before the court date stated on the
subpoena (notes sent by post should be
addressed to the Registry Manager of the
court);

or

m on the court date in person.

When complying with the subpoena, you should
also inform the Registry Manager in writing
whether you would like the documents returned
to you at the conclusion of the case, or whether
you allow the court to dispose of them.

Be aware that by producing the records to the
court, other parties in the Family Law matter
may inspect and copy the documents. If you wish
to comply with the subpoena but do not want
other parties (like the alleged perpetrator) to
inspect or copy the documents you need to object
to production. Refer to the next section
‘Objecting to a subpoena’.

Objecting to a subpoena

If your client does not consent to you producing
some or all of the counselling records, or does
not want any other party in the Family Law
matter to inspect or copy the records to the
court, you will need to object to the subpoena.

It is best to seek legal advice about how to
object to a subpoena or instruct a
solicitor to represent you.

There is a 2 step process for objecting
to a subpoena.

m Letter of Objection

First, you must write a letter of objection to the
Registry Manager of the court and complete
Part F (Notice of Objection), which is the last
page of the original subpoena. The Notice of
Objection form requires that you list the reasons
for your objections. In this box write ‘see
Attachment A’, and mark ‘Attachment A’ on the
letter of objection. The notice of objection should
be signed by the person named in the subpoena -
this is usually the counsellor but it may be the
CEO or General Manager of the service.

Once this is complete, you must file this notice
and letter with the court and serve a copy on the
party who has requested the production of
documents. It is important to file the objection
with the court and serve a copy of the objection
on the party as soon as possible.

m Appearance at court to
make ohjection

In addition to the letter, you must appear at the
court on the date set out on the subpoena. It is



necessary to bring a complete copy of the
counselling records, sealed in an envelope, to the
court with you. At this time, the Judge will
consider your arguments, as set out in your
notice of objection. The Judge will then decide
whether to allow your objection.

The court may require you to hand up the notes
in order to read through them to decide on your
objection. You are required to hand the notes to
the Judge for this purpose, as they will remain
confidential and cannot be inspected by the
parties at this stage. The court will then make a
ruling either to uphold the objection or to
overrule it and order the parties access to the
counselling records.

7. Grounds for objection to
disclosure notice or
subpoenas

The following grounds can be used when
objecting to either a disclosure notice or a
subpoena. Several grounds of objection
may be used, where relevant, in objecting
to the production of notes.

Draft letters of objection to disclosure notices
and subpoenas follow this discussion and reflect
the following grounds of objection. They should
be tailored to suit the individual circumstances of
each case and should be used as a guide only.

m Relevance

The documents requested must be relevant to
the issues in dispute in the Family Law matter.
This means that the party issuing the subpoena
or notice must show that there is some concrete
ground for believing that the counselling records
contain information that would materially assist
them. For example, if the Family Law dispute is
about financial/property matters then records
about sexual abuse counselling will usually not be
relevant.

Further, you can object on the grounds that the
records do not assist in corroborating whether
abuse occurred, as counsellors do not examine,
assess or investigate this issue. This involves an
argument that counselling notes are used for
therapeutic, as opposed to investigative, reasons.

m  Other means of proving the issue

The Family Court Rules state that you do not
have to produce information by way of a
disclosure notice if the records there are other
reasonably simple and inexpensive ways of
proving the issues that are in dispute. For
example, it may be more appropriate for the
party to seek production of records from, for
example, the Joint Investigation Response Team,
Department of Community Services, Department
of Education or NSW Police.

m Costs or Abuse of process

You may argue that the costs on the service of
providing the records are prohibitive and
therefore the notes cannot be produced. A party
requesting production of notes by disclosure
notice or subpoena must pay the reasonable costs
of producing this document (*conduct money’),
and an objection may be made if this is
inadequate or not provided. The Family Court
Rules set out that a minimum of $10 conduct
money is payable, plus reasonable travel,
accommodation and meals allowances.



Alternatively, if the disclosure notice or
subpoena is oppressive, unnecessary or is
very difficult to comply with, you may raise
an objection that it should be set aside on the
grounds of abuse of process.

m S 19N Family Law Act -
protection of counselling records

As set out earlier, section 19N of the

Family Law Act sets out that evidence of
anything said or any admissions made at a
meeting or conference conducted by an
approved family or child counsellor, court
mediator or approved community / private
mediator is not admissible in court. Note that
this section only applies to ‘approved’ counsellors
as set out under the Family Law Act.

Also note that this section will only apply if the
subject matter of the notes does not concern
child abuse (such as a disclosure of child abuse
or the risk of child abuse). If the notes fit
within these requirements then this ground of
objection should be effective in maintaining the
confidentiality of the counselling notes.

In cases where the notes concern child abuse or
the risk of child abuse, the provision will not
protect the confidentiality of the notes unless the
court finds there is enough evidence of the
admission or disclosure of child abuse available
from other sources. If there is no evidence that
such information is available elsewhere then the
notes will not be protected.

m  Public Interest Immunity

Counsellors can object to production on the
basis that counselling records must be kept
confidential in the interests of the public.
Producing counselling records to the court
and other parties will breach the confidentiality
between you and the client and this may
undermine the therapeutic relationship.

You may argue that to allow the breach of
confidentiality is not in the public interest.

If this objection is made the court will be
required to weigh up two competing aspects of
the public interest — weighing the harm done
by the production of the documents with
whether withholding of documents would
impair the administration of justice.

It may be necessary to set out the general harm
that can result from disclosure of counselling
notes, such as the harm and distress to clients
that may result from the undermining of the
counsellor’s relationship of confidence. Other
consequences can include future clients not
wanting to access counselling, clients censoring
their comments for fear of disclosure in court
proceedings and counsellors taking inadequate
file notes for fear of being subpoenaed.

In making a determination concerning a child in
a family law matter, the court is usually required
to consider the best interests of the child. In
Centacare v G and K (1998) 23 Fam LR 47, the
dispute was between a mother and father about
the residence of the child, during which they had
attended an approved counselling session
conducted by the Centacare counsellor. The
father later claimed that the mother had
admitted (in the counselling session) to an
incestuous sexual relationship with her father.

He issued a subpoena to adduce this evidence in
court. The Full Court found that s 19N applied to
uphold the confidentiality of counselling and
prevailed over the general principle of the court
to act in the best interests of the child. This
illustrates that the Family Court will protect the
confidentiality of counselling even if this may not
be in the best interests of the child.

What if the court still orders production?

If the court does not agree to uphold your
objections to a disclosure notice or subpoena you
can nonetheless ask to limit the counselling
records which need to be produced to the court.
There may be compelling and clear reasons why
certain parts of the counselling records should
remain confidential. For example, you can ask
the court to delete certain details in the notes
before they are copied for inspection by the
parties, such as the names and addresses of
certain people referred to in the notes.

This may include particular details about the
client and personal identifying details about the
counsellor or service.



8. Draft Letter to other Party - Family Law Proceedings
Objection to Disclosure Notice (Form 12)

[Your namel
[Your address]

Date

[Requesting party name]l
[Requesting party address]

Dear Linsert name of other party],

Re: Objection to disclosure of counseling records [insert name of parties and lawyer’s
reference or Family Court File No]

My name is:

My occupation and
present position are:

My qualifications are:

I refer to Lyour letter andfor Form 12 ‘Notice Requiring Non-Party Production of Documents’)
requesting that I produce counselling records for Lname of client] who is involved in the above family
law proceedings.

I am writing to advise you that I object to the production of the documents you have listed in Lyour
letter / the Schedule to Form 12.]

[OR]

I am writing to advise you that I object to the production of several of the documents that you have
listed in Cyour letter/ the Schedule to Form 121 as follows:

Uist those documents to which you object]

I object to production of these documents for the following reasons Lonly include relevant and
applicable reasons from the following list1:

m The documents are not in my possession or under my control (see Rule 13.33 (1) (b)).

m The costs to produce the documents are prohibitive for my service. I estimate that it would cost
Linsert estimatel to produce these documents to you and Linsert reasons why too costly to produce
documents such as ‘we are a small non-government agency’ or ‘we have only 3 part-time staff ] it is not
possible for us to produce the records’ (see Rule 13. 38).

m I do not believe that the documents you require are relevant to the issues in dispute in this Family
Law matter (see Rule 13.33 (1) (a)). [lusert here relevant reasons]:

1t is not the practice of this service to examine, investigate or assess whether sexual abuse of the child did occur. It
is the role of this Service to work with the client’s feelings about the alleged abuse and other issues relating to
their emotional and psychological state.

1t is the role of this service to provide family support and practical assistance to clients not to offer counselling
about alleged sexual abuse.

The issues of the alleged abuse are irrelevant to child support, maintenance or financial disputes between the
parties.

1 am aware of the issues in dispute in this matter and believe that the material in the counselling records will
not in any way assist the Court to resolve these issues.

1 believe that the request to produce documents is a fishing expedition’ designed to find information abour my
client that is not relevant to matters in the family law dispute.



m I believe that there are other reasonably simple and inexpensive ways of proving the issues that are
in dispute in this matter (see Rule 13.33 (2)). Lfor example, relevant agencies include — Department
of Education, hospital and medical records, records held by NSW Police, the Department of
Community Services and/or the Joint Investigation and Response Team] These records may be
available in this matter and can be requested at little cost to the parties.

m [ believe the counselling notes are protected from disclosure under Section 19N of the Family Law
Act . 1T am an approved counsellor under the Act Linsert details of approval by Attorney Generall and
as a result any evidence from the counselling session(s) are not admissible in proceedings.

The Full Court of the Family Court has upheld this privilege under s 19N and confirmed the need to
uphold confidentiality in counselling in Centacare v G and K (1998) 23 Fam LR 47.

Further, the exception in Section 19N (3) does not apply as there is no issue of

disclosure of child abuse or of the risk of child abuse.

LOR — Even if the notes may contain issues of child abuse, information about this issue may be
available from other sources, such as [insert relevant sources].

m It is my belief that the child/my client will be significantly harmed and distressed if the counselling
records are produced to you. Producing the records will breach the relationship of confidentiality I
have with my client and this breach of confidence will undermine the therapeutic relationship. I
believe that it is in the broader interests of the community that clients who consult counsellors know
that they do so in complete confidence and their confidentiality will be maintained and respected
(see Relationships Australia v Pasternak (1996) 20 Fam LR 604). If I cannot guarantee client
confidentiality, children and family members may not see counselling as a source of support. This
may mean that clients no longer access counselling in the community, an option I believe is clearly
in the best interests of all children.

For these reasons I object to your request to produce the counselling documents referred to in Lyour
letter and/or Form 12].1 can be contacted on Linsert contact details] or alternatively you can contact
Linsert alternative contact].

Yours sincerely,

[Namel
[Titlel
[Agencyl



9. Draft Letter to Judge - Family Law Proceedings

Objection to Subpoena
(Form 14)

Note: This letter of objection should be adapted and marked A¢tachment A’ and attached to the
completed ‘Notice of Objection — Subpoena’ Part F.

Attachment A

[Your namel
[Your address]

Date

The Presiding Judge
Family Court of Australia

[Insert relevant court registryl
Dear Judge / Registrar,

Re: Objection to disclosure of counseling records [insert name of case or parties and / or
Family Court File No]

My name is:

My occupation and
present position are:

My qualifications are:
Attached to this letter are the following:

A copy of the subpoena
A completed Notice of Objection Form (Part F)

m I respectfully give notice of my objection to the subpoena served on me to produce documents
Land/or give evidence in the above Family Law matter]. 1 understand that I am required to appear
before the court on Lstate court date] with the records sought to be produced by subpoena. I ask
that at that time the court make an order that the subpoena be set aside under Rule 15.26.

OR

m I respectfully object to the production of several of the documents that are listed in the schedule to
the subpoena, under Rule 15.26, as follows:

[list those documents to which you object and cross reference with the Schedule at the
end of the Form 14 Subpoena]

I respectfully make the following submissions to support my objection to production of these
documents/giving evidence Lonly include relevant and applicable reasons]:

m The subpoena did not attach sufficient conduct money as required in Rules 15.23 (1)
and 15.24 of the Family Law Rules.

m The party issuing the subpoena to give evidence refuses to pay witness expenses/sufficient witness
expenses as required by Rule 15.23 (2) and (3) of the Family Law Rules.

m The subpoena was not served on me by hand as required by Rule 15.22 of the Family Court Rules
and as such I am not required to comply with the subpoena (Rule 15.24).

m The subpoena was not served on me in sufficient time for me to comply. I understand I should be
given at least 7 days from the date of service to comply with the subpoena but I was given only
[insert number of daysl.



I submit that the subpoena has not been issued within the correct time period. Rule 15.19 of the
Family Law Rules makes it clear that subpoenas may only be used after a trial notice has issued or
a hearing date has been fixed. I understand that this has not yet occurred in this matter and I
submit, for these reasons, that the subpoena should be set aside.

I submit that the ambit of the subpoena is too wide and does not contain specific direction on which
documents are to be produced. This imposes an unduly onerous burden upon me/my agency to
produce the documents (see Lucas Industries Ltd v Hewitt (1978) 18 ALR 155 at 569 — 575) and
accordingly the subpoena should be set aside.

The subpoena has no demonstrated legitimate forensic purpose. To establish such a purpose there
must be some ground for believing that the documents contain information that would materially
assist the issuing party.

It must be more than a mere fishing expedition (see R v Saleam (1989) 16 NSWLR 14). There
must be some objective basis for demonstrating a real possibility that the subpoenaed material
would assist the party’s case (Principal Registrar of the Supreme Court of NSW v Tastan (1994)
75 A Crim R 498 at 504 — 506; See also R v Gergis [2000]1 NSW CCA 508 [481).

I submit that the counselling records are not required for the purpose of proving some fact or issue
crucial to the proceedings. They do not relate to the subject matter of the current proceedings as
required in Lea v Lea (1990) 101 FLR 66. Instead I believe they are being subpoenaed only in
order to assess and perhaps attack the credibility of [insert client’s or party’s namel. This is not a
legitimate use of court procedure (see In the Marriage of Wunderlich (1982) 8 Fam LR 225).

I raise the issue of privilege under Section 19N of the Family Law Act and claim that the
counselling notes are protected by this section. I am an approved counsellor under the Act Linsert
details of approval by Attorney Generall and as a result any evidence from the counselling session(s)
are not admissible in proceedings. The Full Court of the Family Court has upheld this privilege
under s 19N and confirmed the need to uphold confidentiality in counseling in Centacare v G and K
(1998) 23 Fam LR 47. Further, the exception in Section 19N(3) does not apply as there is no issue
of disclosure of child abuse or of the risk of child abuse. [LOR — Even if the notes may contain issues
of child abuse, information about this issue may be available from other sources, such as Linsert
relevant sources]. 1t is submitted that the issuing party should be required to seek production from
these other sources, in order to maintain the confidentiality of counselling as provided

for in Section 19N.]

I submit that the counselling process and counselling records are subject to privilege as there is a
broad public interest in maintaining confidence in counselling. For this reason, the documents and
records requested should be immune from production, as disclosing the records would be
detrimental to the public interest (see Relationships Australia v Pasternak (1996) 20 Fam LR 604
and Sankey v Whitlam (1978) 142 CLR 1).

I understand that counselling records and counselling organisations have previously been afforded
this immunity (see Anglicare WA and Anor v Department of Family and Childrens Services 120001
WASC 47 at paragraphs 48 — 49. See also the dissenting judgment of Beazley JA in R v Young
[19991 NSW CCA 166 paragraphs 168 — 189 for a detailed discussion of Australian and
international cases; See also Re M (A Minor) (Disclosure of Material) (1990) 2 FLR 36).

I understand that the court needs to weigh up two competing aspects of the public interest — the
harm done by the production of the documents and whether the withholding of documents would
impair the administration of justice. I believe that the harm to my client and to future clients
wanting to access counselling by the production of the documents in this matter would be
significant. The State has an important role in the provision of confidential counselling for children,
particularly where they have suffered sexual abuse. It is essential to a victim’s recovery. The effects,
for victims/clients, of having this professional confidential relationship undermined, are well
documented in the second reading speech of the then Attorney General for NSW, the Hon JW Shaw
QC MLC in relation to the Evidence Amendment (Confidential Communications) Bill 1997 in NSW
Hansard, Legislative Council, 22 October 1997, pages1120 —1121). They are also discussed in some
detail by Beazley JA in R v Young [19991 NSW CCA 166 from paragraph 124.

I understand from s 65E of the Family Law Act that the best interests of the child are paramount in
Family Law. However the Family Law Act and the Family Court also give high priority to issues of
counselling, demonstrated by Section 19N of the Act and the extensive provision of counselling
services by the Family Court. In Centacare v G and K (1998) 23 Fam LR 47, the Full Court held
that the confidentiality provided by Section19N was not to be read down in accordance with the
general provision of Section 65E. Further, in Relationships Australia v Pasternak (1996) 20 Fam LR



604 the Family Court made it clear that this paramountcy principle must yield to principles which
are fundamental to the judicial process (at paragraph 51). The Full Court stated (at paragraph 52)
that the paramountcy principle:

must also give way to other competing public interests which the Court considers more
fundamental or more compelling...... Accordingly in balancing the public interest in the
paramountcy of the welfare of the child against the public interest in the maintenance of the
confidence of statements made in the course of marriage counselling, we consider that the scales
come down squarely in favour of the latter.

Although the court was specifically considering the confidentiality of marriage counselling, T submit
that the court’s views nevertheless lend strong support to my claim for privilege over the counselling
records which have been subpoenaed in the current matter.

These are my submissions in relation to the subpoena. If the court does not agree to set the subpoena
aside under Rule 15.26 of the Family Law Rules, 1 respectively submit that the court should limit the
documents to be produced. LSpecify here which documents or pages of records could be excluded or how
court could limit the documents to be produced and why].

Alternatively I submit that the court should limit the parties who may inspect and copy the counselling
records under 15.31 of the Family Law Rules. [Specify here which party/parties should not be permitted
to inspect or copy the records and why. For example: I believe that my client/the child will suffer further
harm and distress if the father, the alleged perpetrator of the abuse, inspects the notes and records of the
counselling.].

I can be contacted on Linsert contact details].
Yours sincerely,

[Namel
[Titlel
[Agencyl



There may be certain other civil proceedings
where you are served with a subpoena to produce
counselling records. Examples include civil
claims for damages and children’s care and
protection matters. Note that the general
reasons for objection to disclosure, as discussed
on pages 26 - 27 should apply in such
proceedings where appropriate.

In regard to victim’s compensation matters,
under Section 84 of the Victim’s Support and
Rehabilitation Act 1996, any documents
produced in support of a claim for compensation
under the Act are not admissable in criminal
proceedings arising from the same facts.

However, it is advisable to seek legal advice in
these circumstances.



The Future

The enactment of the sexual assault
communications privilege has assisted in
maintaining the confidentiality of counselling
notes and has reduced the number of subpoenas
being issued in NSW. Whether this continues to
happen remains to be seen. As often happens in
the area of sexual assault law reform, it is one
thing to persuade Parliament to change the law
and quite another to have it applied in the
courts. The success of this new privilege and
other grounds of objection continue to depend to
a great extent on counsellors having the
knowledge to assert the privilege and the
confidence to argue it in court, either in person
or by letter. It is hoped that this guide continues
to assist in this process.

Contact details for further help
1. Women’s Legal Services NSW

PO Box 206
Lidcombe NSW 1825

Telephone 02 9749 7700
Fax 02 9749 4433
Advice line 02 9749 5533

Rural free call line 1800 801 501
TTY 1800 674 333

Domestic Violence Advocacy Service

Advice line 02 8745 6999
Rural free call line 1800 810 784
TTY 1800 626 267

Indigenous Women’s Program
Advice line 1800 639 784
Walgett Violence Prevention Unit

Telephone 02 6828 3143
Fax 02 6828 0148

2. Department of Health, Legal Branch

73 Miller Street
North Sydney NSW 2060

Telephone 02 9391 9000

3. Local Community Legal Centres

See telephone directory for contact details.
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m A. Cossins, R. Pilkington, “'*Balancing the
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UNSW Law Journal

m NSW Attorney General’s Department
Discussion Paper, “Protecting Confidential
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m NSW Working Party Concerning the
Confidentiality of Counsellor’s Notes:
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Department Discussion Paper, “'Protecting
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m G. Bartley, “Sexual Assault Communications
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